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§51.52 Basic standard.

(a) Surrogate for the court. Section b5
provides for submission of a voting
change to the Attorney General as an
alternative to the seeking of a declara-
tory judgment from the U.S. District
Court for the District of Columbia.
Therefore, the Attorney General shall
make the same determination that
would be made by the court in an ac-
tion for a declaratory judgment under
section 5b: Whether the submitted
change has the purpose or will have the
effect of denying or abridging the right
to vote on account of race, color, or
membership in a language minority
group. The burden of proof is on a sub-
mitting authority when it submits a
change to the Attorney General for
preclearance, as it would be if the pro-
posed change were the subject of a de-
claratory judgment action in the U.S.
District Court for the District of Co-
lumbia. See South Carolina v. Katzen-
bach, 383 U.S. 301, 328, 335 (1966).

(b) No objection. If the Attorney Gen-
eral determines that the submitted
change does not have the prohibited
purpose or effect, no objection shall be
interposed to the change.

(c) Objection. An objection shall be
interposed to a submitted change if the
Attorney General is unable to deter-
mine that the change is free of dis-
criminatory purpose and effect. This
includes those situations where the
evidence as to the purpose or effect of
the change is conflicting and the At-
torney General is unable to determine
that the change is free of discrimina-
tory purpose and effect.

§51.53 Information considered.

The Attorney General shall base a
determination on a review of material
presented by the submitting authority,
relevant information provided by indi-
viduals or groups, and the results of
any investigation conducted by the De-
partment of Justice.

§51.54 Discriminatory effect.

(a) Retrogression. A change affecting
voting is considered to have a discrimi-
natory effect under section 5 if it will
lead to a retrogression in the position
of members of a racial or language mi-
nority group (i.e., will make members
of such a group worse off than they had
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been before the change) with respect to
their opportunity to exercise the elec-
toral franchise effectively. See Beer v.
United States, 425 U.S. 130, 140-42 (1976).

(b) Benchmark. (1) In determining
whether a submitted change is retro-
gressive the Attorney General will nor-
mally compare the submitted change
to the voting practice or procedure in
effect at the time of the submission. If
the existing practice or procedure upon
submission was not in effect on the ju-
risdiction’s applicable date for cov-
erage (specified in the appendix) and is
not otherwise legally enforceable under
section b, it cannot serve as a bench-
mark, and, except as provided in para-
graph (b)(4) of this section, the com-
parison shall be with the last legally
enforceable practice or procedure used
by the jurisdiction.

(2) The Attorney General will make
the comparison based on the conditions
existing at the time of the submission.

(3) The implementation and use of an
unprecleared voting change subject to
section 5 review under §51.18(a) does
not operate to make that unprecleared
change a benchmark for any subse-
quent change submitted by the juris-
diction. See §51.18(c).

(4) Where at the time of submission
of a change for section 5 review there
exists no other lawful practice or pro-
cedure for use as a benchmark (e.g.,
where a newly incorporated college dis-
trict selects a method of election) the
Attorney General’s preclearance deter-
mination will necessarily center on
whether the submitted change was de-
signed or adopted for the purpose of
discriminating against members of ra-
cial or language minority groups.

§51.55 Consistency with constitutional
and statutory requirements.

(a) Consideration in general. In mak-
ing a determination the Attorney Gen-
eral will consider whether the change
is free of discriminatory purpose and
retrogressive effect in light of, and
with particular attention being given
to, the requirements of the 14th, 15th,
and 24th amendments to the Constitu-
tion, 42 U.S.C. 1971(a) and (b), sections
2, 4(a), 4(H)(2), 4(f)(4), 201, 203(c), and 208
of the Act, and other constitutional
and statutory provisions designed to
safeguard the right to vote from denial



		Superintendent of Documents
	2014-10-16T16:21:50-0400
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




